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INDICTMENT 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

UNITED STATES OF AMERICA 


-agalnst- 

BEATRICE HERNANDEZ, a/k/a 
"Betty Hernandez", 

EVART3T0 CALDERON-ARBELOS, 

JA IME BAHAR, 

JOSE GILLERMO GARCIA, 

JORGE EDGARD ALZATE, 

MANUEL DOMINGO ALZATE-POMBO, 

RAFAEL ROBAYO and 
MANUEL NAMMUR, 

Défendants. 


Cr. No. 

(T. 21. U.5.C.. IWTT 


THE GRAND JURY CHARGES; 

On or about and between the l4th day of Aprll 1975 
and the 6th day of May 1975, both dates beînq approxinate and 
Inclusive, wlthln the Eastern District of New York and else- 
where, the défendants BEATRICE HERNANDEZ, a/k/a "Betty Hernandez", 
EVARISTO CALDERON-ARBELOS, JA IME BAHAR, JOSE GILLERMO GARCIA, 

JORGE EDGARD ALZATE, MANUEL DOMINGO ALZATE-POMBO, RAFAEL ROBAYO 
and MANUEL NAMMUR did knowlngly and Intentlonally conspire to 
possess and dlstrlbute approxlmately 800 pounds of hashish, a 
Schedule I controlled substance In violation of TItle 21, 

United States Code, Section 8l4l(a)(l). (TItle ?1, Inlted States 
Code, Section 81«6.) 

A TRUE BILL. 


s/ J. Lunt _ 

-foremanT 


s/ David G. Trager / by E.R. Kosman 

UNITEB STATEi AtTôliTilT 
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! 


2 

THE COURT: Wall» ladies and gentlenen, you 


3 

hâve llstened most attentively to the testiaony and to 


4 

the sunmations. As I told you at the beginning of 


r 

5 

the case the testlnony présents the facta through 


6 

vltnesses and exhlbits and the suminations présent the 

1 

7 

1 

arguments of the attorneys, pro and con, concernlng 

1 

8 

those facts. 

1 

9 

The tlme has corne for you and for me to perform 


10 i 

1 

our respective functions in the trial of this case and 

l 

11 

of course I must add also to vhat the attorneys hâve 

1 

1 

12 

said and that is, that you hâve been patient. You hav 4 

k 

13 

1 

heard the voices of the attorneys and of course, now 

1 

I 

14 

1 

your voice will be heard and my voice, too, vill be 

1 

15 

heeurd. \ 


16 

Let me also say that I deeply appréciate the ^ 


17 

attentlveness and the alertness of ail of you during 


18 : 

the course of this trial and I wish to express again 

f 


19 : 

1 

1 my appréciation for any sacrifices each and every one 


20 

of you may hâve made in noglecting your business or 

1 

1 

1 

21 

Personal affaira to see that the ends of justice night 


22 

be accompllshed in this case. 

i 

1 

23 

We hâve had some delays, really most unusual 

i 

1 

24 

sone unavoidable ir.v.erruptions but you hâve been 

t 

1 

i 

25 

tolérant of those delays and hâve continued your inteni 







■ 

2 

X 

•1 

1 

j Charge of the Court 2^2 


2 

intereat in the case and I wish to themk you very much 


3 

for that interest and for your patience. 


4 

Now, every criminal case, ladies and gentlemen. 


5 

is important to the Government of the United States 


6 

and it is equally important to this défendant on trial 


7 

and each is entitled to equal justice at your hands. 


1 8 

Froin my expérience, justice is best dispensed 


9 

in a calm, patient, careful and délibérate manner, and 


10 

I sincerely request you to keep that attitude 


11 

throughout your deliberations when you enter into the 


12 

jury room. 


13 

Of course, you must respect the viewpoints of 


14 

your fellow jurors. You should talk to each other 


15 

with considération and intelligence and décidé the 


16 

issues in this case on the merits and on the merits 


17 

alone. Ilowcver, e.nch juror should reach his own 


18 

conclusion, and no juror should surrender or compromise 


19 

his own beliefs or conviction as to tlie innocence or 


20 

guilt of this défendant. 


21 

The évidence consista, as I said before, of the 


22 

testimony of the witnesses, the exhibits admitted into 


23 

the record and any facts which may hâve been stipulate< 

1 

24 

by counscl which T think there were aome. You must 


25 

not consider any evidence which the Court has 


■HH 


H 
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Charge of the Court 853 

instructed you to disregard. The quality of eviden-'e 
Is not nccoaaarily detemined by the nuaaber of 
witnesses teotifying for one side or the other. 

You hâve heard the evidence. You hâve heard 
the argximents and now I must give you the law governlng 
thls case. It is your daty to accept the law as it is 
given to you by tho Court and to détermine the facts of 
the case for yourselves. The proper ^pplication of the 
law of the case to the facts of the case as you find 
them to be will déterminé what your verdict should be. 

I wiah to make it very plain to you that the 
full responsibility and the fullpower in determining 
the facts are with you, and anything that I may say, or 
seen to say, as indicating any view or opinion as to 
the facts is to be completely ignored by you. 

In determining the facts, you should not be 
influenced by emy rulinga that the Court may hâve wade 
dxiring the trial. Thosc rulings dealt with matters 
of law and did not deal with any question of fact. 

Of course, any ruling on objections made by the 
attorneys and any questions the Court p>o8ed to any 
witness are not to l>o considered by you as indicating 
the guilt or innocence of this defendatnt. The same is 
true with respect to any inflection of the Court*s 




CaartjC of tlie Court. 31*4 

i 

voice relative to any such natters, or in connection 
wlth any conments or statements the Court tuay hâve 
made to any of the attorneys. 

You may wonder wliy the Court asked tlie 
witnesses certain questions fron tine to tiino- -'he 
rcason was that some of the testinony raiseû questions 
in the Court '3 mind and the Court felt that those 
questions raight hâve been also raised in tiie lainds of 
the jury. For the sake of clarity only were those 
questions asked, and they must not be deemed by you as 
any indication of any opinion tliat the Court might hâve 
in this case. 

The Court expresses no opinion as to the guilt 
or innocence of the (îefendant. The détermination o£ 
such guilt or innocence is a luatter that rests 
exclusively with you. 

Now, there are sone généra], principles o.f lav/ 
which are of iinportance in every criminal case, and 
I wish, first, to makc some statements whicli apply to 
criminal cases in general; after which t shall 
endeavor to make cloar to you what this particular cas 3 


involves, 


As I F,aid iM’t'ore at the beginning of the case, 
it is an estahlished principle that an indietment is 
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but a formai method of accusing a défendant of a crime< 
It is not evidence of any hlnd against the accused aj.'xd 
it does not create any preavunption of permit any 
inference of guilt to be dra%m against this défendant. 

It is likewise a principle well recognized in 
law that every person who is charged with a commission 
of a crime is presurood to be innocent and the burden 
rests on the Government to prove to your satisfaction 
beyond a reasonablc doubt every element of the crime 
and that the party is guilty as charged. The presump- 
tion of innocence remains with this défendant ail 
through the case until, if ever, it is overborne by 
proof which satisfies you beyond any reasonable doubt 
that the presumption of innocence no longer remains 
with the défendant. 

The machinery of trial calls for the exercise 
of varying functions by counsel, by the witnesses who 
testify, by the Court that présidés, and by the jury. 
You, as the jury, exercise the fact-finding function. 

You are the sole judges of the facts. That is 
to say, it is you who must consider the evidence, 
weigh the evidence and draw inferences from the 
evidence, but only from the evidence. 

You must diattnguish between the mere arguments 
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of connsel which may hâve been luade bofore you and the 
actual evidence upon which those arguments rcst. .he 
répétition of the argument, however often, and howcver 
loudly or dramatically it is made, does not constitute 
evidence. You nmst rarefully analyze the assertions 
which hâve been made te you by counsel for the 
défendant and counsel. for the r,overnmont and 
ascertain what basis those assertions hâve in the 

evidence. 

This brings us directly to the charge in -he 
indietment itself. 

Mow, 1 thinV. I read this to you once V'cfore. 

It is a very short charge. I will read it. 

It says thaï : 

"On or about and between the 14th day of 
April, 1975 and the fith day of May, 1975, both dates 
being approximato and inclusive, within the Fastern 
District of New York and elsewherc, the défendants 
Béatrice Hernandez, also known as 'Petty Hernandez,* 
F.varisto Calderon-Arbelos, Jaine Bahar, José 
Gillermo Garcia, .Torge Fdgard Mzate, Manuel Domingo 
Alzate-Combe, Pahael Rol^ayo and Manuel Namur did 
knowingly and intentionally conspire to pesaess and 
distribute approxir'atoly BOO Ibs. of hashish, a 
Schedule T contrellod substance in violation of 
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Titlo 21, United States Code, Section 84I(a)(1) and 
Title 21, United States Code, Section 846." 


(continued next page) 



il 


357 




Charge of the Court. 

Front tlne to tine I ahallr in this charge» 
refer to marijuana rather than haahish which is really 
what the evidence ahowa has been involved in this 
indictment. 

Kow, two of the original défendants, José 
Guillermo Garcia and Jaiitte Bahar, prosecuted in this 
case are no longer parties to the case for reasons I 
think I h *6 already indicated to you. You however 

are not concemed with those facts and they should not | 

1 

at ail considered by you when you enter the jury | 

! 

room. 

Now, Corning back to the indictment, I must 
deacribe first the offense which is the subject of the 
conspiracy. I sincorely hopc you do not confuse the j 
offense itaelf with the conspiracy to cownit the 
offense. So, I should describe to you this offense 
first so that you \u;derstand what the agreement 
involved. 

Now, there is no charge that the offense itself 
was committed. 1 shall try very aincerely to make that 
clear. 

Now, I will describe the offense but there is 
no charge that the offense was committed. The only 
charge is that they agreed to commit that offense and 
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that Is also a violation of the law. 

So, let me describe the offense which is the 
subject natter of the illégal agreement and I inust 
give you ail the evidence of that. But, there is no 
charge of that offense. He is charged, as l read to 
you, with a conspiracy to possess and distribute 
approximately 800 po\inds of hashish. That is, a 
conspiracy in violation of Title 21, United States 
Code Section 841(a)l and Title 21, United States 
Code Section 846. 

So, we look to Section 841(a)1 of Title 21 of 
the United States Code to see what the substantive 
offense is and that reads in part as follows and I 
quota: 

"Bxcept as authorized by this subehapter it 
shall be unlawful for any person knowingly or 
intentionally to distribute or dispense or possess 
with intent to distribute or dispense a controlled 
substance.* 

How, referring to this unlawful, wilful and 
knowledgeable distribution of a controlled substance 
such as hashish or marijuana as set forth in the 
indictMnt, Section 841 (a) (1) of Title 21 of the 
United States Code provides that: 
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"It ahall bo vmlawful for any person to , 

' ( 

I 

knovringly or intentionally dlstrlbute any substance 
such as hashish or marijuana.” 

Novf, the éléments of the offense which is a 
subject matter of a conspiracy are onc , that tho 
défendant distributed a narcotic controlled substance j 
su^ as hashish or marijuana and two, that he did so 
knowingly, intentionally and wilfully, and that is 
the offense itself. But, that is not charged against 
the défendant. The défendant here is charged with 
agreelng to do that. He is charged with agreeing to 
possess with intent to dlstrlbute thls hashish or 
marijuana. 

Now, a controlled substance as tised in the 
statute is nothing more than a drug or substance 
mentloned in one of the schedules set forth in 
Section 812 of Title 21 of the Pnited States Code. 
Marijuana. Marijuana is set forth in Schedule 1 of 
that section. Therefore, it is covered. 

In other words, the statute prohibits the 
unlawful possession with Intent to distribute or the 
unlawful distribution of hashish or marijuana, as the 
case may be, with knowledge that it is hashish or 
marijuana. 
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it is also to be noted that the prohibition 
statute is not United to the sale of hashish or 
narijuana but the statute prohibits any distribution 
of hashish or narijxiana whether it be sale or 
otherwiae. Consequently, one laight viola te the 

i 

statute by knowingly and intentionally conspirinq to 
possess and distribute any ainount of hashish or 
marijuana without receiving any money or other 
considération thisrefor. 

In other words, the statute prohibits any 
unlawful distribution of hashish or marijuana in any 
manner with knowledge that It is hashish or marijuana. 

I must again ask you to remember that the 
indictraent charges simply a oonspiracy to possess 
%fith intent to distribute a quantity of hashish or 
marinuana. 

As I said bef^ re, to understand the conapiracy 
to coimtdt the crime or offense, you must first hâve 
a description of the offense itself and therefore 
I attençted to describe what the offense is and what 
is néant by possession with intent to distribute 
hashish or marijuana. 

Now, 1 will retum to the offense of conspirinq 
to possess with intent to distribute hashish or 
marijuana. Before doing so I should give you a %#ord 
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or two on poasesslon which is part of the svhstantlve ! 

offense. 

Possession may bc actnal, physical possession 

[ 

I 

of the narcotic drug or it may be that possession that | 
is known as constructive possession. Tliat is to say, 
that although the defendai.t doesn't hâve actual, j 

physical possession of hashish or marijuana, the j 

I 

relationship is such with hashish or marijuana that 
ho would hâve dominion or control over the hashish 

i 

( 

or marijuana. 

Nov, possession of the hashish or marijuana | 
which is covered by this conspiracy was the 
possession of three or four boxes — I guoss threo 
boxes contained in the van driven by Calderon with 
Bahar sitting in the van which boxes were pickod up 
in Brooklyn and delivered in New York. 

So, I muBt also tell you that the mere presence 
of a person at a place whore the narcotic drug was 
located or distributed is not sufficient to charge a 
defendon^' with constructive possession, ihere must 
be some relationship between that défendant and the 
narcotic drug itself which indicates that ho has 
dominion and control over that particular drug. 

The crimes charged in this indictment reguire 
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a knowledge of and an intent to cernait the crlutes 
charged. 

It is obvioualy inpoesible to asoertain or 
prove directly what a nan knew or intanded. You cannot 
^ook Into a peraon's mind and aem what hia intentions | 
were or what he knew. But a careful and intelligent 
conaldoratlon of the facta and clrcunstances shown by 
the evidence in any given case as to a person*s 
actions and stateiaenta enables ns to infer with a 
reaaonable degree of certainty and accuracy %d\at hia 
intentions were in dolng or not doing certain thinga 
and the atate of hia knowledge. 

So, in thls charge of conspiracy with intent to 
^ivtribute a narcotic controlled substance auch as 
hashish or marijuana, of course, proof of Intent to i 
poasesa for that purpose la necessary. i 

i 

Now, we cannot physically, again, look into 
one's mind and asccrtaln %rhat knowledge or intent he 
had. "Knowledge,” as %rell as "Intent," ia descrlpt.ive 
of a State of mind, and as an elemant of the offense 
i* seldom, if ever, susceptible of direct proof. The 
proof of this element of knowledge and intent may 
rest, as It frequently does, on evidence of facta and 
circumstances from which it elaarly appears as the 
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only reaaonable and logical inforence that the 
défendant conspired to taiowingly and Intentlonally 
sell haahish or marijuana or to posaess the same with 
intent to sell. 

No peraon _an intentlonally avoid knowledge 
by cloâing hla eyea to the facta that would lead a 
reaaonable man to inveatigate• Rowever , a mere 
eoapicion that aoroething ia %frong or improper is not 
eguivalent to knowledge or intent* On the other hand* 
kifci- ledge and intent may be inferred from the acta of 
the party and ia a gueation of fact to be determined 
from ail the circxnnatanceaf and the jury may 
acrutinize the defendant*s entire conduct at the tirae 


the offenaea alleged were oommitted. 

The clrcumatantial evidence aufficient to 
aupport a charge of conaplracy to knowingly and 
intentlonally ael. haahiah or marijuana and a charge 
of knowledge of illégal poaaeaaion of haahiah or 
marijuana %rith intent to ao diatribute, muât be 
aufficiently perauaalve, however» to exclude the 
inference of innocence under ail the clrcumatanoea. 


(continue^ next page) 
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I will attempt and I will actually describe to 
you the offense of conspiracy. 

I ought to warn you in advancc it is not an 
easy offense to dcscril^e. 

Section 846 of Title 21 of tîic United States 
Code, mentioned in the indictriont, specifically proviues 
that — and I quote: 

"Any person who attcropta or conspires to comniit 
any offense dcfined in tliis subchapter" — which 
includos Section 841(a)(1) which read to you beforc 
as to possession with intent to distributo a narcotic 
drug — "shall be sulîjoct to the saine punishment as 
prescribed for the substantivc offense itself." 

In other words, it is in the saine category. 

If you agrée to conmit it, that*s just as bad as if you 
actually did commit the offense. 

Now, the défendant is charged with knowingly and 
intentionally conspiring to possess with intent to 

I 

distributc a quantity of hashish and marijuana. For 
two or more persons to conspire, confederate or combine 
togethor to commit or cause to be coiomittcd a breach of 
Section 841(a)(1) of Titlu 21 of the United States Code 


25 


is an offense of grave character vrhich involvos a 
plotting, a plotting to subvert the law. 


I 


- > 


Charge of the Court 865 I 

It is alinoat always characterized by secrecy requiring 
much timo before it can be discovered. 

A oonspiracy to conunit a violation of Section 
814(a)(1) is an offense distinct from the actual 
violation of that section itself» I anphasize that 
from time to time because " think that should be clear 
in your minds that you don't hâve to coitnoit the 
offense which is the subject roatter of the illégal 
agreeioent. It is sufficient if you agréé to commit it. 

Now, the crime of conspiracy as charged in this 
indictnent is a separate and distinct crime. 

The conspiracy is something apart from and is 
independent of the offense embraced within its unlawful 
objective. 

The essence of the crime is the unlawfu] agree- 
ment among the parties to conunit an offense against the 
United States. In this case it is a violation of 
Section 841(a)(1) of Title 21 of the United States Code. 
That is, to knowingly ami intentionally distributc 
quantities of hashish or marijuana. The actual accompli5h~ 
ment of the unlawful objoct of the conspiracy is not 
essentiel to the crime. 

What I an saying is, it was not necossary to 
she# that thoy actually distributed any of this hashish 
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or laarijuana. The easontial element of the crise of 
consplracy to violate Section 841(a)(1) of Title 21 
of the United States Code, otherwise stated, is the 
nnlawful ooabinatlon of two or «ore persons pursuant to 
an unlawful agreement or a oommon understanding to 
coRmit the offense of knowlngly and intentionally 
distributing quantities of hashish or *arijuana or 
knowingly or intwntionally possessing hashish or m^u:i- 
juana for that particular purpose. There is no crime 

in the absence of such an agreement. 

Consplracy to violate some atatutes must be \ 
accompanied by an overt act in furtherance of the 
object or purpose of the consplracy. But to prove a 
consplracy to violate this particular statuts it is not^ 

necessary to prove em overt act. 

There is no reqfuirement that this agreement be 
a formai agreement in whlch the unlavful object or 
objectives of the consplracy are erplicitly statad. 

Such a requirement would render proof of the agreement 
» 50 st difficult if not impossible. It is sufficient if 
the minds of the parties meet understanding ly on their 
cosmon purpose to commit the offense. 

The SRxtual understanding or agreement is 
usually# if not always, an implied agreement. That is« 
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a oere conBaon understanding anong the parties to 
acooBqpIlsh by their concerted actions the unlawful i 

object o£ the oonspiracy. Such an agreenont or mutual i 
understanding le generally a natter of inferenco 
deduced £ro« the acts of the person accuaed, donc in 
pursuit of their apparent criminal purpose. i 

It is not necessary that each party to the i 

agreexaent lcno*r the idont ity of ail the other members ! 
of the conspiracy or hâve direct contact with ail such 
meabers or knov ail the details of the oonspiracy and 
the parts to be played by his fellow conspirators. 

This is because a conspiracy may contempla te a Chain j 
of events or a Chain of acta to accomplish ita ob jec- j 
tives and the acts of any given member or mwnbers of j 
the oonspiracy «ay be only one link in that Chain. 

Hhere you hâve one or more défendants who are 
accused of being members of a conspiracy which is 
consistent with such Chain of events,you must find that 
each défendant not only knovs of the objectives of the 
oonspiracy but that in order to promote his ovn interest 
or because he haa a atake in the venture he adopta the 
venture as his a%m. 

In this case there is no evidence that the 

défendant Calderon knev the original défendants. Manuel 

/ I 
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Nartiur, Raphncl Robayo, Manuol LX)mn«jo Alzate-Coinlïo and 
Jorge Eclgard Alzatc vho t;eic the original conspirators. 

Ilowcver, there was évidence that José Cuillertno 
Garcia was tn contact with Jorge Alzatc and Manuel 
Alzate and that Alzatc was in contact with Manuel j 

f^amur and Raphaël Rohayo and further that •^alceicn was 

in contact \7ith Garcia. 

Nov’, whether Caldcron was a lin,^ in the Chain 
in connection with this ovorall conspiracy ia a Jiatter ! 
wliich inust be decided only by you. /ou wiil comecxicntl 
hâve to décidé whether the contacta of Garcia to 
Colombia an<î of Caldoron to Garcia la any way connected ^ 
him with this conspiracy and of course, in deciding his 
overall connection, vhcthor ho was a party to tho con- 
spiracy, as I say, at the r »d of the cl\ain, this nust 
be established by tlio Government beyond a roasonablc 


doubt. 


Now, let ne ?ay a v/ord about the chaego oü 


conspiracy. 

7o find the -existence of a conspiracy /ou must 

first detarmine from ail t)ie evldomce- in Vhe case 

fîi'ibr.iced ir. irJict- 

rclating to the peruxl ot tiiitt' 

ment, whether or nol a consniracy, ar. I hive definod 
that torm, actually '^•'.intod. 


y 
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HOM, if you décida that a conspiracy actually I 
did exiet then you must naxt dateraine as to each 
défendant involved — and in this case va hâve only 
one Tertlnlng ~ whether or not he vas a maber of 

i 

that oonspiriury. | 

Zh'detemining vhetber or not a particular ! 

I 

défendant vas a noaher of a conspiracy you aust do so | 
by evidenoe as to that particular neaber's ovn conduct, j 
Uiat is» evidence froa others of vhat he hias^tlf said 
or did. 

Zn detaxaining the preliainary qxsestion of 
vhether a aan becaae a æaber of the oonspiraoy you 
nust not oonslder the evidence of vhat others said or 
did but only thj evidence of vitnesses as to vhat this 
particular défendant said or did. 

Zn other vords» you eust détermina the awaber- 
ship of a particular défendant in this case Calderor, 
in a conspiracy fron the evidenoe and testinony of the 
vitnesses conceming Caldexon's wn actions and his ovn 
conduct and his ovn stateænts. 

Bovever« once you hâve detetnined that this 
partioular défendant vas a menber of the conspiracy# 
using this test# you may then oonsider as if nade by 
hisi# the stateaants and déclarations of the other co- 
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oonspirators, oade thereafter, in furtherance of the 
oonspiracy and during th«^ existanoe thareof. 

ïha goilt of a dafandant once ha la provon to 
ba a aanbar of tha oonspiraoy aay ba astabliahad by 
any aot of hia felloa oonapiratora doring and in 
fortharancc of the conapiracy without proof that tha 
dafandant did mvexy act conatituting tha offanae. 

I 

Any party ooming into a conapiracy at any ataga 
of tha proœedinga with knowledge that an illégal 
acheaa or conapiracy ia in operation becoooa tuder the 
law a party to and reaponaible for ail acta dona bafore 
or aftar hia joining it» by any of tha other partiaa 
in furtharanca of the oonspiracy. 

One who joina auch a achane or oonspiracy adopta 
for hlnself and aalcas himaalf reaponaible for ail that 
precedad aa vell aa ail that i^ich is done Juring his 
paraon^ü. participation. 

On the other hand« acta dona or stateiaents or 
admiasiona aada aftar tha taraination of tha conapiracy 
by a particular conapirator, whila binding on that 
partionlar oonapirator havo no binding affaot upon tha 
other oonapirator unlasa aada in hia praaanca. 

(Continuad m next page.) 
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NoWÿ tha mere association or acquaintance of 
a dafandant with others or with anothar dafandant 
withottt nore doas not establish tho existance of a 
oonspiraey. 

IkJwavor, ona may be guilty of a conspiracy to 
cornait a crine aven though he did not himsalf partici- 
V«te in the actual connission of tho crime. As I said 
before, one can be guilty of agreeing or conspiring i 
to cornait a orine even though tho crime itself was not 
conaiittod. 

Thare is upon tha Goverximent the burden to prove 
bcyond a raasonabla doubt that this défendant against j 
whcm the charge of conspiracy was nade was a party to 
tha conspiracy mentionad in the indictaent and that the 
object of tha conspiracy was to conrndt a crime. 

NoWÿ it is not require that each of the conspira- 
tors participate or hâve knowledge of ail of the con¬ 
spiracy operations. Tha guilt of a conspirator is not 
govemad by tha axtent of his participation. As I said 
befora, ha naed not know of ail of the allagad conspira- 
tors. 

This casa has baan a short ona and Z am not going 
to glve you a rasuae of tha testisony beoansa I think yoii 
will raswmbar what tha testiaony «#as as well» if not 
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1 

1 

3 

Il better, than I. 


4 

Of cooTM, you muet understand thia Court hae 


6 

not and doea not expreaa diractly, aubtly or otherviae. 


6 

by intonation or gesture any opinion aa to any of the 


7 

facta in thia oaae. It ia your recollection of the 


8 

facta that will count in thia case. 


9 

I ahould juat racal1 to your nind that there 


10 

were certain witnesses that vere presented to you. 


11 

They ware examined and croaa-exanined. Juat to refreah 


12 

your xecollection I will give you their nanea: 


13 

William Kilgallon. He was a détective with the 


14 

Police Department for eleven yeara. 


16 

Lawrence McDonald. I thinh he waa a New York 


16 

State trooper aaaigned to the New York Task Force. 


17 

John Bruno, a New York City police détective for 


18 

fourteen yeara aaaigned to the DEA Joint Taak Force. 


19 

Jorge Alrate, one of the original conspirators 


20 

named in the indictnent. 


21 

Angel Rodriguez, a New York City policeman aa- 


22 

signed to the DEA Joint Taak Force. 


23 

Robert Henderaon, retail auto aaleaman for Porscïi 


24 

Audi on 57th Street and llth Avenue. 


25 

Joaeph C. Herman, general manager of Porache- 



Audi, 57th Street and llth Avenue, in Manhattan. 

1 
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The défendant offered a vitnese %fho vas also 
exanlned» Mitchell Lanpert* a police officer for eight 
yearSÿ aleo aeeigned to the DEh Joint Taek Force for * 
t«o yeare. 

The défendant by his plea of not guilty has 
oœipletely denied that he conspired knowingly, inten- j 
tionally or otherwiee to possese and distribate any 

i 

aarijoana or hashish. He déniés any participation in 

I 

i 

this conspiraoy. | 

i 

The défendant did not take the stand. The law 
does not conpel a défendant to take the stand and 
testi.fy and no preauaption of his guilt nay be raised 
and no inference of any kind aay be dravn front the | 

failure of this défendant to testify. Nor sbould t^.is | 
faot enter into yoor discussion or deliberations in j 

I 

any aanner vhatsoever. 

In passing I shonld infom you that the law does 
not require the prosecution to call as witnesses ail 
persons who nay hâve been présent at any tiae or at 
any place or «dio aay appear to hâve sone knowledge of 
the issues in this trial. 

Both parties hâve subpoena power and either sida 
otay call in witnesses by serving a subpoena. 

The Govemaent’s case against this défendant resti 
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both on the direct and clrcumetantial evidence. 

Aa to the subject of clrcuMtantlal efvldence* 
e^j^cunetantiaX eividence le evidence of a fect froB 
which you nay reaeonably Infer the exletenoe or non- 

exlatence of another faet. 

For exemple — and I glv® thle llluetration 
often — if a peraon cornes Into your hone wearlng a 
ralncoat xhich le wet, earrylng an «abrella which is 
vet, that xould be clrcumetantial proof, of course, 
that it le ralnlng outside aven though you dlA not 
othermlse knoe that It mae ralnlng. 

J vill give you another llluetration, perhaps a 

llttle doser to home hare in the courtroom. 

Suppose a vMmhmr of thejury, the forelady, vas 
to aek the courtroom clerk, Hr. Nlms, for a pad and 


pencll In order to make 


notes. Suppose after the 


jury took a recess and ommm back the court reporter. 

Miss Glnsberg, not the clerk Mr. Nime, of whom the 
request vas flrst made, vas to hand the forelady a pad 
and pencll. That vould be clear clrcumetantial evidence 
•that Mr. Nlms had glven Miss Glnsberg the forelady*s 
••••Açe and as the vonb Indicate » clrcumetantial 

I 

evidence means evidence Involvlng clrcumstanoes surround 
Ing the Incident and details as dletlnguished from dlreo 


5 


1 


Charge of the Coxort 


875 


2 

3 

4 
6 
6 

7 

8 

9 

10 
11 
12 

13 

14 
16 
16 

17 

18 

19 

20 
21 
22 

23 

24 


Personal obsezrvatlon. 

Now, it Is more than and it is fundamentally 
different from mere conjecture or surmise for under 
our law no man is to be convieted on the basis of 

guess^iorlc or spéculation. i 

I 

An inference reasonably dravm froro the facts 
testified to is evidence. 

In analyzing the evidence you may draw reasonable 
inferences baeed upon your own cotranon sense and your 
cwn general expérience from any facts that you find 
were provon. 

14hi Te an inference may be reasonably dravm from 
& proven fact it is not to be drawn from another in¬ 
ference. When two inferences may be drawn from a 
proven fact» one consistent with guilt and one con¬ 
sistent with innocence, you must draw tho inference 
of innocence. Now, I am assuming that both thèse 
inferences can be reasonably drawn from the fact. 

A logical Inference is to be distinguished from 
spéculation and suspicion. Circumstantial evidence, 
members of tho jury, is legal and acceptable evidence. 

It is that evidence which tends to prove a disputod 
fact by roeans of proof of other facta which hâve a 
legitimate tendency to lead the mind to a conclusion 
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that the factato be proved hâve been eatabllahed. 

Clrcurostantlal evidence nay consist of an accu¬ 
mulation of many details which are so logically inter- 
related and so consistent with each other and they are 
80 inhrrently probable that you may not hâve the sliqht- 
est douLt as to their truthfulness and accuracy and the 
resuit which they tend to prove. 

As a general rule the law makes no distinction 
between direct and circumstantial evidence. Circun- 
stantial evidence may ba enough to conviet but the 
circumstantial evidence must be so convinclng that It 
leaves you with no reasonable doubt. If you hâve a 
reaeonable doubt after you consider ail the clrcumatan- 
tial evidence and other evidence in the case as to thls 
défendant then of course you must acquit him. 

We corne now to another phrase tdiich I hâve used 

I 

in thls charge and that ia reasonable doubt. | 

Reasonable doubt is not a term I can describe to 
you with mathematical certainty so that one can déter¬ 
mine lÿhether he has reasonable doubt just as though he 
Is opérating a computer. That cannot be done. 

The term "reasonable doubt" as used in thls 
charge does not aiean just any possible doubt that you 
might havSf but it means such reasonable doubt as a 
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careful, parudent and reasonable n>an or woraan ought 
to entertain in the circamatancea proved, It rneans a 
doubt based on reaaon, and whlch is reaaonablo in view 
of ail of the evidence. The key word is •reasonable." 

A reasonable doubt may arise from the evidence produced 
or froin the lack of evidence in the case. It is the 
obligation cf the Governxaent to prove a défendant 
guilty beyond a reasonable doubt but it is not reguired 
to prove a défendant guilty beyond a shadow of a doubt. 
It is rarely possible to prove anything to an alisolute 
certainty or beyond a possible doubt. Saldom can one 
prove a controversial fact with mathenuitical certainty. 
A reasonable doubt does not inean a vain# fanciful# 
vague or whiaisical or iroaginary doubt» nor does it 
nean a possible doubt created by a r€:luctancc on the 
part of the jury to perforrn an unpleasant task. It 
laeans a doubt arising out of the evidence or lack of 
evidence which is a reasonable doubt. A reasonable 
doubt is a doubt that would cause a prudent nan to 
hésitate to act in matters of importance to himself. 

If after a fair and impartial considération of 
ail of the evidence or lack of evidence you hâve a 
reasonable doubt as to the défendant's guilt» then it 
is your duty to acguit hiin. On the othor hand» if 
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after a fair and impartial considération of ail of 
the evidence you believe that you hâve tjj do\»bt that 
is reasonable as to tha défendant's guilt^ then it is 

your duty to convict him. 

One is said to be convinced in a case of this 
kind beyond a reasonable doubt when, after an impartial 
comparison and considération of ail of tho evidence, 
one can con&jientiously say that he is convinced to 
a moral certainty of the truth of the charge. 

Thus, you look at ail of the evidence introduced 
into this case and you ask yourselves whether or not 
you are satisfied beyond a reasonable doubt that the 
offense has been committed as charged in this indict- 
ment. If you are so satisfied then it will be your 
nlain duty to convict this défendant. But if there 
exista in your minds a reasonable doubt of this 
défendant's guilt it is equally your plain duty to 
give him the benefit of that doubt and acguit him. 

As I indicated and I am repeating it, two of 
original défendants are not parties to this action 
for reasons which you havo no concern with whatsoever. 
Therefore, under ne circumstances should you consider 
this fact when you enter into yoru: deliberations and 
considérations in th4^»jury room. 
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I night aay in passing» if there are reasonable 
conclusions egually supported by the evidence, one 
consistent with the guilt of the défendant and one 
with innocenceÿ then you must adopt the conclusion 
consistent with innocence and acquit him. 

Reasonable do\ibt is a question only to be deter ■ 
mined by you. The key vord is "reasonable." ReasonabLo 
doubt is not to be detcrmined by arguments of counsel. 

In reaching your conclusions you must consider 
ail the evidence together, both direct and circumstan- 
tialf not just a particular segment or portion of the 
evidence which might be isolated froro the rest of the 
evidence. 

A statement about the crcdibility of witnesses. 

I hâve given you their names and it will be up to you 
to détermine also whether they are telling the truth. 

Now, in considering the evidence you are going 
to exercise the exclusive function of passing on the 
credibility of the witresses. You can see that this 
is a very important function, because to détermine 
where tho truth lies you must of necessity décidé who 
is telling the truth. HOw you are to do this is left 
to your own détermination. Among other things, in 
determininq the credibility of a witness, the jury may 
consider his motive in ^^stifying, his manner and 
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deneanor on the wltness stand, hls Interest, préjudice 
or bias, if any, whether he has a purpose of interest 
to serve i^ich might color his testisony. Interest 
does not necessarily mean that a witness is untruthful. 
It is Bierely an element that you nay consider, in 
reaching your detenaination, upon the question of 
whether he is telling the truth. To use a colloquial 
expression, you "sise him up." You detemine whether 
he strikes you as a fair and candid witness, or whether 
he strikes you as a person who is not telling the truth 
either intentionally or unintentionally. Tou may 
consider the witness'a State of mind, his ability to 
tell the truth and whether he inpresses you as having 
a fairly accurate recollection of the matters about 
which he testified. You inay consider inconslstencles 
or discrepancies in hls testinony or you may consider 
his testinony and the testinony of any other witness. 
Another considération is vrhether the witness has in 
any way been contradicted by any other evidence. It 
la for you to detemine whether a witness, whoever 
he or she nay be, is telling the truth with respect 
to sosie of the facts or ail of the facts or whether 
he is telling the truth at ail. 

The test you apply is the saine test you would 
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apply in your everyday businesB or home affaire, where 
you are called upon to nake a similar dater triation 
in your Personal life from tijse to tine. You must 
not think when you enter the jury box you lay aside 
your business or everyday expérience. That is simply | 
not so. You are now being called upon, indeed, to use 
that business or everyday expérience to assist you in 
determinlug the truth as it applies to this case. 

You are, of course, to exercise your coieaon sense in 
applying the lav as I hâve given it to you, to the 
^*cts of the case as you find those facts to be. 

You hâve been seorn as jurors in this case to 
try the issues of fact presented by the allégations 
of the indictmant and the déniai nade by the not-guilty 
plea of the défendant. Let your verdict be without 
any préjudice and without any bias and without any 
«ynpnthy. You are a fact>-finding body and it is your 
duty to décidé whether the acte charged in this indict- 
■ent hâve been cosmitted by this defimdant beyond a 
reasonable doubt. You are to perfore this duty without 
fcnr, without any bias and without any préjudice 
to either party. The law does not pemit jurors to 
be governed by any fear, sympathy, préjudice or even 
by public opinion. 
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In arrlving at your decision you should consider 
the evidence in the light of your own expérience and 
by the exercise of your own knowledge and, in particularji 
by the exercise of your connnon sense. 

You must not permit any plea of syinpathy to 
enter your verdict. The accused and public expect 
that you will carefully and impartially consider ail 
of the evidence and follow the law as stated by the 
Co\irt and reach a just verdict regardless of the 
conséquences. 

In conclusion let me say again, it is your duty 
to weigh the evidence carefully, dispassionately, calmly 
and to reach a conclusion about the case as to the fact£ 
which are wholly within your findinq. 

The only question for your considération is 
whether this défendant is guilty or innocent of this 
charge of conspiracy in.the indictment for which he 
is on trial and if you are satisfied that he i« guilty 
it is your plain duty to convict him. If you hâve a 
reasonable doubt about the matter it is equally your 
plain duty to acquit h<m, 

Now, the punishment provided by law if the 
défendant is found guilty, is a matter exclusively within 
the province of the Court, You cannot and you should not 
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alloir considération of any punishnent which reay be 
iaposod on the défendant to influence yon in arriving 
et an impertial verdict as to the défendant's guilt 
or innocence. 

Zt is for the Co\irt to detenaine any mitigating 
or any other spécial circumstances «diich may require 
considération in the case. So. you should not be 
conoemad with the question of punishnent. 

Ladies and gentlemen, ail tweLve of you iimst 
agréé. %#hichever way you find. In other vords. your 
verdict smst be unanimous. Tou must take the count 
of the indictment and détermine the guilt or innocence 
of this défendant. 

The form of yoxir verdict should bet 

*We. the jury, find the défendant not guilty 
as charged." or 


*Ve. the jiiry. find the défendant guilty as 


charged•” 

li you wish any testismny of any witness to be 
réad to you or yon hâve any further questions please 
send in a note to the marshal «fho will relay that 
request to me. 

As Z hâve indicated to you. I know jury service 
is not always pleasant and it is rarely co n venient. 
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However» jury service is one of the keystones of our 
System of American justice and démocratie govemment. 

I want to thank each and every one of you for your 
outatanding dévotion» as citisens» to your important 
Work as jurors and your patience in connection with 
these unavoidable delays. 

May you, acting in accordance with the evidence 
and the law, by your verdict decleure the truth and 
proclaim the cause of righteousness and justice in this 
matter. 

If you desire to examine any of the exhibits 
they will be delivered to you upon request, and if 
after you hâve retired, you desire to be informed on 
a point of law arising in the case or to hâve any part 
of the testimony clarified, you should ask to be returne^, 
to the Court for further instructions. 

At this point we will take a five-minute recess 
in order that I may hear applications to be suide by 
counsel. I request you not to consider this case until 
you are brought back at the end of this short recess. 

In the meantime, I guéss I can take this oppor- 
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tunity to thank the alternâtes and at the same time 
excuse them. Both of you hâve acted as Insurance 
policies against sickness or unavoidable failure of 
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other j\irors from appcarlng. Now that we are ail hore 
and they can délibéra te after thelr rettim, 1 excuae 
both of you and thank you very much. 

We will take a short recess, ladies and gentlemen. 
(Jtiry excusod.) 

(The following was heaurd in the absence of the 

jury.) 

THE COURTî Do you want to make some requests? | 
MS. O'BRIEN: I have no objections. I hâve one 
request: that they be instructed that if they find 

I 

beyond a reasonable doubt that Mr. Calderon participated j 
in a conspiraoy to possess or distribute 600 pounds of 
marijuana» three crates rather than the 800 pounds» i 

that he is oqvtally guilty. 

MR, PELDMANt I think that was indicated. I 
don't ses the necessity — 

THE COURT: Not too much. 

Why don't you just say that we will consider 
the indictment amended to just 600? 

MS. O'BRIEN: Well» if they find him guilty of 
conspiraoy for 600 it's as good as 800, That's what 
I would llke to have them Instructed on. 

THE COURT: What do you have to say? 

MR. PELDMAN: I think your Honor did mention 
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narcotic drugs a nvxxnber of tiaas and l'm curioua 

TKB court» Yes, you ara right. I will «aka 
It claar that whan I talk about narcotic droga I aa 

talking about aarijtiana. 

MS. O'BRIENi It*B a controllad aubatanca. not 

a narcotic drug. 

THE COURT» I aa parfactly willing to aake that 
changa. It ia not a narcotic drug. It ia a controllad 
aubatanca. That waa a mia-daacription. 

Noat caaaa I havo ara gonarally narcotic drug 


caaaa ~ 


MR, PEIi)MAN* l'w aura thay ara, Jiidga. 

THE COURT» Ail right. I will aay that 

MR. PKLDMAN» I don*t baliava tha Government 
haa mada a diatlnction batwaan aix and aight h»»ndred 
pounda and I think to aay anything with regard to that 

ao»ild ba accantuating, in fact -- 

MS. O*BRIEN» Tha indictaant raada 800 and thay 

could vary well find that ha willingly partlcipatad in 

tha conapiracy aa to tha 600. 

THE COURT» I a« going to aay that it aakaa no 

diffaranoa — wall, thay can*t find 800. 

M8. O'BRIEN» It ia our poaition that tha fotirth 

crata ia part of tha cotiaplracy. 

THE COURT» Wall, firat, I a» goiag to aay that 
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it is not a narcotic drug but a controlled substance. 

That Is wlth referance to hashlsh and marijuana. 

Ail rlght. Bring th«n in. 

(•'^ury «ntars the jury box.) 

THE COURTS There are tvo eunendatents I*d like 
to make to my charge, ladies and gentleman. 

The firat is, from time to time I think I men- 
tioned "narcotic drtiga.” I meant to say "a controlled 
substance" because marijuana and hashish are not 
narcotic drugs although they are controlled substances 
covered by the statute. 

One other suggestion is that the indietment refera 
to a conspiracy to intentionally possess and distribute 
800 pounds of hashish. It %fould be sufficient if the 
jury finds that the consÿiracy covered only 600 pounds | 
of hashish. 

j 

With those changes you may immediately proceed 
to deliberate. 

l'm sorry that it took so long to begin and there 
were some unavoidable delays that do not often happen. 

If any of you wish coffee we will hâve it sent 
up to you. Take the orders of those ladies and gentleinan|, 
please. 

(Whereupon two deputy United States marshals 
were duly sworn by the clerk of the court at 3sl5 p.m.) 


fol. 

Miel 
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THE COURT t You can get thain a àoughnut or biin. 
I thinlc they are entitled to tliat in view o£ the fact 
that the Government would hâve pald for their lunch. 

JUROR NO. 8t We will agréé to be reimbursed. 
THE COURT» You cannot be reimbursed. 

(Jury excused for deliberations at 3 î 15 p.m.) 

(Continued on next page.) 
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(Out of hearing of tho jury.) 

TKE COURT: The Court has just received a note 
from the jury in whicn it wishes read to it certain 
testimony and wiihes' that the list of evidence and 
Calderon's business cards be sent to it. I will mark 
thia note as a Court Exhibit. 

How do you wnnt to read ail the testimony, we 
hâve Mr. Nims to rond It. If he têts tired we will 
havo riike Mielo. 

MR. fklomAM: Mr. riims is cortainly satisfac- 

tory. 

MS. O*BRIEN; Tlmrs are somo statements made 
in the suppression hoaring. 

THE COURT: I will tell them how many pages it 
is and they may want to go back and be more spécifie. 

MR. FEI.DMAN* T tlvink that's reanonnble. 

THE COURT: Tf that is agreeablc to you then 
they may go back and tait among themsolvos and t'o "ore 
spécifie. Is that agrecable to you? 

MR. FELDMAM: I v.'ould ask the Court to indicate 
tho amount of pages involvod. 

THE COURT; You nust remonber they don't hâve 
too much oxperlenco. T vlll say this, if it’s agree- 
able, because they havo n right to havo the whole thing 
read ovor, I want to nuichî thon. v'hat I would say. 
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”You are entitled to hâve ail of thc testimony of 
Kilgallon's testimony and ail of Alzate's testimony 
but since Kilgallon's is 170 and Alzate's testimony — 
the Court is wondering whether you could be more — 
want to consider whether you hâve any spécifie phases 
cf that testimony." 

MS, 0'BRIEN: They ask the testimony of the 
matchbook. 

MR. FELDMATJ: I didn't want to creato that 

soTiethlng that pinpoints just that. I don't want to 
pinpoint just the matchbook and cxclude everything 

aise. 

THE COURT: If they say just the matchbook then 
I will say, are you sure that it isn't other testimony 
because you hâve listed this specifically plus and 
then if they say, no, we'll just read it all,4bGcause 
this was one full day. 

MR. r :ldMAN; Kilgallon was one full day and 
Alzate was two hours. 

(The jury entered the courtroom at 5:05 p.m.) 

THE COURT: Ladies and gentlemen, I hâve a list 

\ 

here which says they would like to hâve the following, 
testimony re — 

1. Testimony o'’ matchbook. 


2. Calderon's business card. 
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3. Ail of Kllgallon's testimony. 

I 

4. List of evidence. 

5. Alzate's testimony. 

I wish to refer to Item 3 and 5. Three says 
they want ail of Kilgallon’s testimony. Ladies and 
gentlemen, you are entitled to it and it will be read j 

I 

to you» if you so desire. I must pinpoint out to you 
that it consista of 17 0 pages and will taJce considérable 
tiree. Alzate's testimony consista of 90 pages that | 
took t%ro hours. | 

I 

How, it could be that you hâve a spécifie pro“ 
vision in that testimony or points that you would like 
to clear conceming that .testimony» which raight take j 

I 

a little shorter time in reading» that is with respect j 

I 

to Kilgallon's and Alzate's testimony. j 

I 

If you don't hâve a particuleur thing in mind 
we will read ail of that testimony to you. You might 
want to consider in your jury rooro whether you will 
want to identify in a broad way what you wish or if yoj 
insist we will certainly be glad to read ail of that 
testimony. 

Do you want to talk about it in the jury room 
because I think Mr. Kilgallon took a whole day. 

(The jury withdrew from the courtroom at 

5:10 p.m.) 





(At 5:23 p.m., jury note: Item 3 io «tirveil- 
lance from 554 Atlantic Avenue to arrest» Item 5, 
conversation of matchbook.) 

THE COURT: Can you pick that out? 

THE CLERK: Court Exhlbit 3, Jury Note. 

MR. FELDMAN: 1 would request that the Court 
ask them whether they are interested in Alzate testi- 
mony. 

THE COURT: They are. 

MR. FELOMAN: Thoy say conversation of match- 

book. 

MS. O'DRIEN: That's only in Alzate*s testinony 
MR. FELDMAN: Are thoy still interested in 

Alzate*s testimony. 

THE COURT: It sjays between Alzate and — 

MR. FELDMAN: Dut the last One said, Alzate» 
ail of the testimony. Would you ask them whether they 
want ail of Alzate or only that. 

THE COURT: We already asked them. 

Next note, from timo matchbook is given by 
Garcia to Alzate to the dropoff. 

MS. O'DRIEN: Maybe they want the tine 8e<iuence 
THE COURT: Mhatever you agréé on, I wlll do. 
MR. FELDMAN; From Page 459 on. 

(Page 34 to 46, Line 6 to Line 7.) 
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(Page 7 Line 6 to 76 Line 16.i j 

THE COURTî 82 Line 11 | 

(Page 549 Line 4 to Page 550 Line 3. Page 566 

Line 12 to 15. . 

(Thereupon read to the jxiry by the Clerk of the 

Court.) i 

(The jury entered the courtroow at 5:45 p.o.) 

THE COURT: We will read surveillance to arrest.< 

j 

Mr. court Clerk, read that testimony, please. 

! 

(The Clerk proceeded to read Page 34 Line 6 to 
46 Line 7.) 

JUROR 8: There is a miatake there, it was — j 

I 

I 

he said Bahar. ! 

I 

THE COURT: Read the entire sentence again. 

Do you want the cross—exainination on that? 

(The jury said no. 

I 

THE COURT: Uow, Item 5, conversation concerninç[ 
natchbook from Garcia to Alzate. Do you hâve that? 

THE CLERK: Page 549 Line 4. 

JUROR NO.12: Can we hâve the date of that 

conversation? 

MS. O*BRIEN: May 5th and I believe the time waii 
8:00 8:15. 

(The Clerk reads Page 545. 

MS. O’BRIEN: The tirae is on Page 549. 
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THE CLERK; Page 548 Line 23. 

THE COURT: Is that ail of the testiraony you 


wish froin Alza^e? 


JUROR NO, 8: I want to know whether the match- 
book vas glven. 

THE COURT; It*8 not in that testinony. { 

MR, FELDMAN: It says prior to that occasion, 

THE COURT: It was prior to May 5th. 

JUROR NO, 12; I would like to know if thore is j 
any recollection the firat tiae that Mr, Garcia met 
Mr, Alzate, if there is any recollection bctwcen those 

i 

days they met, The firat time Alzate met Garcia, | 

i 

THE COURT: And the last time if they met j 

between those days, 

There is apparently more than one meeting, They 
will pick out the dates and read it to you and that 
save you some time, That's ail you want from 
Alzate, 

I want to remind you if you want any portion of 
the charge read» I will be glad to do that, but I will 
repeat at the same time that the law is contained in tha 
charge and couldn't be a sxibject of spéculation among 
the jurors. 


(Continued on next page,) 
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THE COURT: There is a juror who wants to call 
his mother and his mother only speaks German. I would | 
be perfectly willing to hâve you, Mr. Feldman, and you, 
Ms. O'Brien, go Into my chainbers with this aan while 
he toakes that call to his mother and brlng hlm right 
back. Ordinarily I don*t let that happen and if ! 

anyone objecta to it, it wlll not happen. j 

MR. PELDMAN: I understand German. | 

1 

I 

THE COURT» Mrs.O'Brien understands Gaelic so ! 
you can't hâve anything to lose. How about that, 

Mr. Feldman, would you want to do it that way? If 
you object — 

MR. FELDMAN: I doA't object to anything. 

THE COURT» Defore you get the pages, let*s 

I 

get this thing ovcr withj Bruce and the Marshal, that's j 
four of you, take this man. i 

MS. O'BRIEN: If the marshals go with him I 
don't like to be privy — 

THE COURT: I think it is necessary. Jurors 
never leave the jury room when l'm here. Take my 
orders or he doesn't go out. My idca is much safer 
than yours. 

MS. O'BRIEN: 1-Jhy should we be — 

THE COURT: I could tell you this: It is necess- 
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ary for the protection of the secrecy of the jury and 


I 


I 
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no one can cay aometliing •!»« was done or acmabody ^ 

talked to sonobody elae. I*« not going to continue 
thia argument. 

MR. PEZi>NANt If I underatand — 

TBK COURT* Don't aay anything, juat iiaten. 
(Whereupon, the four people indicat^âd eacorted | 
juror to Judge*a chambera to make a phone call.) 

(Counael retnrned to courtroon.) 

MR. PKLDMAN: Now, your Honor, «y underatanding | 

la that the queation waa — flrat of ail» they want j 

1 

to know If they net in between thoae dates. I don't 
think tJiey want ail that teatinony read over, and I 
would object to that» on thia day they met once» 

i 

Saturday»Sunâay — | 

.THB court* We don't do it that way. We read 
the teatiaiony. The trial ia over. There ia no more 

chance for atipulation. 

How much teatinony ia there» Ma. O'Brien? 

MS. 0'BRIEN* T%felve pages» different locations. 
THE COURT* Do you want to read the whole thing? 

MR. FKLDMANi Ail I aak is» if the question 
ia what date» Saturday second» instead of reading a 
whole page — 

MS. O'BRIEN: Four occasions, three to four 


pages for each occasion. 





MR, PSLDMAN: May I see tho pages? The question 


vas very spécifie and he says — 

THE COURT: I )cnow ail about it, I rule they 
are going to read the testiBK>ny as to those dates. 

You hâve to make tho saine ruling in Bnglish, German 
and Italien. 

Bring in the jury. 

(The jury entera the jury box.) 

THE COURT: Ladies and gentlemen» ve'll read 
the testimony as to the meetings between the first 
time Alsate met Garcia and the arrest. Proceed. 

(Clerk reads page 14» line 20.) j 

(Clerk reads page 513» line 22.) | 

MR. FELDMRN: Can we get the date for that 
Satvirday? 

MS. O'BRIEN: Tho page before is ftoy 2nd: May 
2nd is the Friday. 

THE COURT: Saturday» May 3rd, ail right. That 'b 
not the first meeting. 

MS. O'BRIEN: That'a the first meeting with 
Garcia» May 2nd. 

(Clerk reads.) 

NS. O'BRIEN: 533» last line. 

(The clerk reads.) 

MS. O'BRIEN: Page 538» line 21. 
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(Clork reads.) 

MS. O'BRZEN: 533. 

THE COORTi Let's £lnd the date that they «et, 

I iMunt an indloatlon that Garcia net Xlaate. I 
don*t want a free date thrown around. 

KR. PELDMANt 533, liBel4. 

(Clerk roada.) 

MR. PELDMAH: That*8 a meeting with the truck 
handed over. 

THE COORTt What la next? 

MS. O'BRIBHt 546 — the date la on 545 line 14. 

(The clerk reada.) 

MS. O'BRZEN: Page 546, line 21. 

(The clerk reada.) 

MS. O'BRZEN: There ia another meeting ahortly 
thereafter. 

THE COURT: What page? 

MS. O'BRZEN: Same page. 

MR. FELDMANi Z am going to object to that moat 
reapectfully. 

THE COURT: You object) your objection in over- 
mled. Slt down, we are going to read the teatinony 
thàttthe jury wlahea. Z* 11 aee you after the jury ia 
reoensed. Z'n not going to hâve continuai argumenta 
from you. Read it. la thia about a meeting? 
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MS. O'BRIEN: Another meeting shortly thcre- | 

efter. 

THE COURT : Proceed, 

(Clerk reade.) 

MS. O'BRIEN: Thore is a siibseqnent meeting — 
JÜROR NO. 5: Continue that? 

(Clark continues reading.) 

MS. 0'BRIEN; One more meeting at page 555, 

&ine 23. 

(Clerk reads.) 

THE COURT: That is ail. Thera is no othor j 

tastimony that you wish? If the jury wishes, instead | 
of going out for a full-fledged dinner, we'll sond 
sone sandwiches in. Someone said they hadn't eaten 

1 

since the roorning. Do you wish it or not? l'il order | 
some sandwiches. 

JUROR NO. 5; We'll tell you after we go in. 

THE COURT: If you do order, make it simple 
and we'll try to rush over there and pick up the 
sandwiches rather than wasting an hour or so before 
they cône. 

(Whereupon the jurors were excusod from the 
corirtroom. ) 

MR. PELDMAN: I want to indicate for the record. 
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the Court has on numerous occasions interrupted me 
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in tha Tttiddlo o£ ray sentence, and I don’t thinX fnat | 
I vas inappropriate in raaXing a request. I thlnX I 
onderstood very well what the jury aaked for. They 
asXed for the meeting and Mrs. O'Brien belatedly wanted 
the whole transaction to go on from the meeting on 
34th Street, from the raan following the car to the raan 
seeing ni» on 56th Stroet. I thinX it was extremely 
préjudiciai to ray raan, and I hâve every right to State 
to the Court I hâve objection when the spécifie question 
was the date of the meeting, the meeting in betwoen the 

first meeting and the last meeting. 

THE COURT: Let me put on the record, throughout 

this trial you hâve, instead of obeying the ruling of 
the Court, insisted on rearguing and rising in a rather 
défiant mood and showing yoxir combative and, I thinX, 
your belligerent approach» and here where the jury 
was already sent to the jury room for deliberation 
and hâve a right to ask for ail of the testimony reread, 
and in this particular case they speciflcally wanted 
dates. We're not interestad in stipulations. The 
only testimony that can now go into that jxiry room 
is that which has already been brought out at the 
trial, and that*s what I insisted upon and, indeed, 
as wo road from tiiae to tiras some of this testimony 
which you are now objecting to, I asXed thera whether 
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^ey wanteâ to read ftirthar and they said« yes. In- 
Btead of taking the Court*a ruling after tho jury was 
back in the box and had begun, you got up again and 
made a loial protest when you should hâve accepted ny 
ruling. If you hâve an objection, nake it, but you 
hâve no rlght — nobody else does it ~ to act the way 

i 

you do vhen thls jury cornes in after they begin their 
deliberations and you tell ne what can -be read fron 
the testinony and what cannot. You put your objection 
down. And I want the record to show that. j 

I 

MR, FBLDMMl: Your Honor — j 

THE COORT* You wait tül I finish. I 

i 

Your conduct has been whblly inappropriate and j 

i 

I 

unacceptable, and it seems to we subject to sanctions. | 
Never do that again. If they ask for any a>ore testinony 
1*11 make the decision as to what testinony will or 

will not be read after reading this note, not you, j 

I 

and you hâve ro right to get up hors while they're 
really thooretlcally deliberating, and insisting on 
some stipulation or sonte other fact that they are 
reading too much. They hâve a right to hâve it ail 
read if they wish. 

MR, FELDMANi Judge, I merely Indicated I wasn't 
looking for a stipulation. We talked, if %»e could 
agréé, there would be no problein. 
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THE COURT J That’a not the viay to run a cotirt. 
l'm golng to nuixthe trial and that'a final. 

MR. FELDMAN: l'm not arguing with your Honor. 
THE COURTX You make it difficult for me to do 


NR. FELDMANt The Court ia not allowing me to 
finish a sentence. Mr, Torres asked specifically about 
the meetings between Mr. Garcia — specifically about 
the BMetings between Mr. Garcia and Mr. Alxate, between 
the first meeting and the dates. He wanted to know 
whether they had met before# both on the 2nd of May 
and subséquent meetings and only the dates, bot of 
course I think that ail the testimony that was read 
back to the jury was ail direct testimony, and I think 
it ia reasonable for me to say wlthin the restrictive 
limlts of the request, ask that the Court do that, and 
Mrs. O'Brien chose those particular sections and she 
wanted it to continue to get the entire flow. 

THE COURT: You are entirely wrong. 

MS. O'BRIEN: May I State my position? My posi¬ 
tion is that Mr. Torres had requested four laeetings, 
the twelfth juror had requested about four meetings. 

Re dld not specifically say that he wanted spécifie 
dates. He wanted to know any meetings. 

MR. FELDMAN: My recollection was — 
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8 
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10 
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13 

14 

15 

16 

17 
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24 


THE COURT: Now, you aee, the reason why you 
aB« not able to finish a sentence is because you always , 

j 

interrupt me or aomeone else. Who la Int errupt lng j 

the Interrupter? Proceed. | 

MS, O'BRIEN: And the Government, both aides j 
had an opportunity to look at the transcript, we 
certainly juat got those pages out that dealt with the 
four 8x>eclfic meetings, and if we just mentioned May 
3rd, May 4th, it would be totally meaningless to the 
particular jurora. Mr. Feldinan had an opportunity to 
linit that or cross-exjunine any of the transcripts or 

I 

hâve a discuaaion as to what other transcripts he i 

i 

I 

would want read back to the jury. ' 

THE COURT: I have heeurd this. I want no further 
argument on it. I have a strong suspicion they are 
Corning in one way or the other. 

( VThereupon the court stood in recess. ) 


25 
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(Out of the hearlng of the Jury.) | 

THE CLERK: Court Exhlblt 2, jury .lOte No. 2. 

Jury not« marked Court Exhlblt 3. 

Court’Bxhlblt 4, Jury note. 

Court Exhlblt 5, Jury note. 

(So marked.) 

(Time noted: 7:*I0 o'clock p.m.: Out of the 

hearlng of the Jury.) 

THE COURT; Dld you see the note? 

Show It to Mrs. O’Brien. 

THE CLERK: Court*s Exhlblt 6, Jury note for 
further Instructions. 

(Jury prosent.) 

THE COURT; I hâve a requost here that roads j 
as follows; "We would llke your Honor to oxplaln 
the laws concernlng clrcumstantlal evldence and 
reasonable doubt." 

THE COURT; l'd llke to say It Is not statutory 
law, It Is law that has beon developed over the years 
by the cases, so whon I read thls to you, I road the 
resuit of case law not statute; I wlll read to you 
exaotly what I read to you at the flrst tlmo. 

I sal()- that "the Oovernment’s case agalnst 
thls défendant reste both on direct and clrcumstantlal 
evldence — Juror No. 8, please, thls Is a dlgnlfled 





pr*ocoodlng, keep that In mlnd. 

As to the subject of clrcumstantlal evldence, i 

j 

that la evldenc® of a fact — am I talklng loud j 

enough — that la a fact from whlch you may reasonably' 

i 

Infor the existance of the non-oxlstance of another j 

fact. I 

I wlll glve you the exaniple I gave you agaln; j 
for exemple, suppose you were In a room wlth no 
Windows in It and a person cornes Into that room 

I 

wearlng a ralncoat whlch Is wet, carrylng an umbrella j 

t 

whlch Is wet, that would be clrcumstantlal proof | 

that It Is ralnlng outslde, even though you dld not ! 
know that It was ralnlng. ! 

I 

Now, of course, It Is possible that someone 
could hâve thrown water on that person or he could 

i 

hâve pressed hls umbrella In a bucket of water. That 
Is possible, too. 

Prom the clrcumstancos I hâve related, that Is 
also clrcumstantlal proof that It la ralnlng outslde. 

Ve wlll glve you another Illustration. I 
wlll repeat It to you. I guess It was in the after- 
noon when we started whlch was a llttle doser, In the 
courtroom. Suppose any member of the courtroom would 
ask a court clerk, — we hâve two — Courtroom Clerk 
Mo. 1, for a pad and a pencll to make some notes. 


i 


1 


H 

î! 

[ 
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1 '! 

' 3 And then we took a receas and tnen you caae 


2 '! 

1 

back and then another courtroom Clerk — we wlll call 


t 

3 

1 

hlm Clerk No. 2 , not Clerk No. 1 to whom the «ember 


4 

of the Jury flrat apoke with.'handed that Juror a j 


5 

pad and a pencll. That certalnly would be clrcua- 


6 

atantlal evldence that Clerk No. 1 had glven the Jurorj 

s 

7 

roeaaage to Clerk No. 2, becauae otherwlae how would 


8 

Clerk No. 2 know about It. 


9 

Aa theae words indlcate, cli^îuinatantlal evldenci 

( 

10 

meana evldence Involvlng clrcumatancoa. 

1 

11 

The example I gave about theae two Courtroom 


12 

Clerka ahowa there waa no direct evldence, you never 

i 

13 

heard Clerk No. 1 glve the meaaage to Clerk No. 2, j 

i 

14 

1 

you dldn't know anythlng about that, ail you knew 

1 

1 

15 

when you came back Clerk No. 2 gave you a pad and 

! 

16 

pencll. 

j 

17 

That waa clrcumatantlal evldence that Clerk 


18 

No. 1 had dellvered the meaaage to Clerk No. 2. 


19 

Clrcumatantlal evldence meana Involvlng clrcum- 


J? 

atancea aurroundlng the Incident and detalla frora 

1 

21 

direct obaervatlon. 


22 

It la more than and It la fundamentally 


23 

dlffeirent from a mere gueaa or conjecture or auralae. 


24 

There are clrcumatancea there, you are not Juat gueaa- 


25 

Ing at aomethlng out of the clear aky. You know you 
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gave a message to No. 1 and you know that No. 'à gave 

you the pad and poncll. 

So It Is a llttle more than guesswork. You 

hav» somethlng to base It upon. No. l’s message. 

So, as I sald, it Is different froœ a conjec¬ 
ture or surroise for under our law nobody can be con- 
vlcted of guesswork or spéculation. 

You can aee that, It Is a matter of reason. 

The law Is not unreasonable. You hâve to hâve a basls 
for It, an Inference that Is reasonable drawn from 
the facts. 

You hâve a rlght to draw Inferences Just llke 
you had a rlght to draw Inferences from ail the 
facts testlfled to, and It Is evldence. You can flll 
In the gap and Infer that No. 1 had told No. 2, If it 
Is a reasonable Inference. 

Now, analyzing the evldence you may draw 
reasonable Inferences based upon your own common 
sense, your own general observation and experlence 
from any facts that you flnd were proved that 
whll an Inference may be reasonable drawn from a 
reasonable fact, It may not be drawn from another 
Inference. 

You start from somethlng. When two Inferences ; 
two different Inferences may be drawn from a different. 







fcict, both of them rcasonable, onc consistent wlth 
Pîuilt and one consistent with Innocence, then vou 
ri’ist draw the Inference of Innocence. 

Rut I am talklnc; about reasonable inferences. 

A lorlcal înferonce 1 s tn ho distlnruished fror sheer 
spéculation or .lust suspicion. 

Plrcunstantlal ovldence In lecaî and it is 
acceptable evldence. Tt Is tbat evldence '-/hlch tonds 
to prove a controvorted or dlsnuted fact hy proof 
of other Tacts whlch wlll bave a leprltlnatc tendency 
to lead the mlnd to a conclusion that the fact v/hlch 
Is soiifcht to be establlshed does exlst predlcated 
on thoae clrcumntanccs. 

nircuTTistantlal evldence may conslst of an 

i 

accumulation of nany details whlch are so loj^lcally 
Interrelated and so consistent wlth each other and so 
Inherentlv probable that vou mav not havo the sllP’htest 
doubt as to Its trut>ifulness and Its accuracy. 

Clrcumstantial evldence may conslst of many 
reasonable Inferences drawn from proven Tacts whlch 
In thelr accuinulatlve effect may leave no reasonable 
doubt that the fact extsts whlch Is soupht to be provel 
The rule makes no distinction between direct 
and clrcumstantial evldence and clrcumstantial 
evldence may be enouph to convlct, but the clrcumstan~ 
tlal evldence must be so convlnclnp. that It leaves you 
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no roasonable doubt. 

If you hâve a reasonable doubt after you 
consider ail of the clrcumstantlal and the other évi¬ 
dence together wlth It, If you hâve a reasonable doubtj 
thon under those clfcumstances then you must acquit | 

i 

the défendant. j 

That's In substance what I mean by clrcumstantlf1 
evldence. 

i 

Now, you'd 11ke to hâve a word or two upon 

! 

the term "reasonable doubt." I thlnk I sald this after- 
noon when I flrst mentloned the subject that It Is not 
a subject that can be descrlbed wlth mathematlcal 
certalnty. 

It has a quallty that dépends upon what Is ! 

reasonable In your mlnd. [ 

I 

The term reasonable doubt does not mean Just | 

I 

a possible doubt that you mlght hâve; It means ' 

such a reasonable doubt as a careful, prudent and 
reasonable man or woman ought to entertaln In the 
clrcumstances proved. 

Tt Just means a doubt bascd upon reason and whlch 
Is reasonal>le In view of ail of the evldence but the 
direct and clrcumstantlal evldence. 

The koy word In reasonable. A reasonable 
doubt may arlse from the evldence produced or from 



the lack of evldence In the case. 


It Is the obligation of the Government to 
prove a défendant t^ullty beyond a reasonable doubt. 

But It Is not the obligation of the Government to 
prove a défendant gullty beyond a shadow of a doabt. 

Tt Is rarely possible to nrove anything to an 

j 

ahsolute certalnty or beyond ail possible doubt. Seldom 
can one prove a controvertlal fact beyond ail certalnty. 


A reasonable doubt does not mean anythlng vague 
or whlmslcal or Imaglnary doubt nor does It mean a 
possible doubt created by a réluctance on the part of 
a Jury to perform an unploasant task. It means a doubt 
arlslng out of the evldence, whether It Is direct or 
clrcumstantlal or the lack of evldence whlch Is a 
reasonable doubt. 

A reasonable doubt Is a doubt that would 
cause prudent men and wonen to hesltate to act In 
matters of importance to thenselves. 

Now, If after a fair and Impartial considération 
of ail of the evldence, both direct and clrcumstantlal 
or lack of evldence, you hâve a reasonable doubt 
as to the defendant's gullt then.of course, It is your 
duty to acquit hlm. 

If after a fair and careful considération of 
ail of the evldence, direct and clrcumstantlal, you 




deternined only by you and not by thc argumc-nts ar.a 
opinion of counsel and In reachlng this conclusion 
wlbh respect to a reasonable doubt you must conslder 
ail of the evldence together as a whole, not Just a 
partlcular portion of the evldence Isolated from the 

t 

I 

rest of the evldence. | 

Now, that Is ail I can tell you, ladies and 

gentlemen. 

I thlnk by thls tlme perhaps I get the Impression 

that your food has arrlved. 

Thank you very much. I wlll be here te clarlfy 

any questions you may hâve. 

(Time noted: 8:30 p.m.) 

(Out of the hearlng of the Jury.) 

THE COURT: We hâve a note, "Jury has a verdict." 
THE CLERK: Court Exhlblt No. 7. Jury note. 

(Jury présent, 8:^1 o'clock p.m.) 

THE CLERK: Madame Porelady, ladies and gentle-= 

ment of the Jury, hâve you agreed upon a verdict? 

THE PORELADY: Yes. 

THE CLERK; How do you flnd the défendant 
Aebelos on the one count of the Indlctment? 

THE PORELADY: Oullty. 

THE CLERK: Ladies and gentlemen of the Jury, 
as the Court has recelved your verdict you say you 




n 


ne 

belleve that yovi bave no tloubt that la roasonao^t, 
as to the défendant'a rullty then It Is e^ually your 
plaln duty to convlct film. 

One Is saie to be convlnced in a case of tbts 
Vrlnd jbeyond a reasonafcle doubt • when after an Ir.rartlal 
connlderatlon and welrblnpj of ail of tbe evidence, 
clrcumstantlal and direct, one can coneclentloucly 
say that ho Is convlnced to a moral cortainty of tlie 
truth of the char>>;G. Thus ''oii look at ail of the 
evidence, direct and cIrcumstantiai, Introduccd In 
thls case. You aak yonmelvcs wbether or riot yoL. æe 
satlsfled heyond a reasonable doubt that tbo offerso 
has boen commltted as oharred In tblr. Indict.nent. 

If you are so satlsfled, It vfll I be youi* dutv 
to convlct the défendant. If there oxlsts In your 
mlnd a reasonable dout t of the défendant's r.uiit ît 
would be enually your di'ty to p;lve hlm the beneflt 
of that doubt and acquit hlm. 

ir there are two reasonable conclusions to be 
drawn from ail of the evidence equally supnorted by 
ail of the evidence, one of wblch Is conslst-cnt /*ltb 
the p-ullt of the défendant, the? other consistent 
wlth hls Innocence, then you mtist adopt that con¬ 


clusion confjlstent wlth hls Innocence. 

The question of reasonable doubt can be 
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